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effort to utilize the criminal program
to advance its national enforcement
initiatives. The initial results, however,
have been positive: the Justice Department and EPA secured convictions of
Citgo Petroleum Corporation after a
lengthy trial for Clean Air Act violations at a refinery in Texas and entered
a landmark plea agreement, including
over $100 million in remedial projects,
in the prosecution of the Puerto Rico
Aqueduct and Sewer Authority for 25
years of Clean Water Act violations.
Moreover, Nakayama’s outspokenness
helped restore morale among EPA’s
criminal investigators, who were dispirited by the diversion of agent resources
to homeland security efforts in the
months and years after September 11
(including the use of agents as a security detail for the EPA administrator).
There are limits to how much credit the Bush administration deserves for
the accomplishments of the environmental crimes program over the last
several years. Much of the program’s
success reflects the efforts of career
prosecutors at the Justice Department
and criminal attorneys and investigators at EPA, as well as the institutional
resiliency that enables law enforcement
programs to thrive across administrations. During the Clinton administration, Assistant Attorney General
Schiffer eliminated approval requirements adopted by her Republican
predecessors and delegated authority
over indictments and plea agreements
to the chief of the ECS, who is a career Senior Executive Service official
and reports to a career deputy assistant
attorney general. Schiffer’s efforts ensured that charging decisions are made
by career prosecutors, which enhanced
the professionalism of the criminal
program and limited the potential for
political interference in prosecutorial
decision-making.
Moreover, while the Bush administration has not impeded criminal enforcement efforts, the administration
enacted new rules under the Clean
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Air Act and the Clean Water Act which benefitted
industry at the expense of the environment. Critics
therefore might argue that the administration’s criminal enforcement efforts provided cover for its more
far-reaching efforts to undermine environmental protection through regulatory changes. Whether that is
true or not, there is no doubt that regulations enacted
by the Bush administration, if upheld by the courts,
may undermine future enforcement efforts, as demonstrated by the administration’s regulatory attack on the
New Source Review program.
A related critique is that the White House wanted a
strong environmental crimes program because the administration was badly in need of at least some positive
environmental news. There is merit to that view: the
Justice Department and EPA have been aggressive in
their efforts to highlight criminal prosecutions in the
news media. Yet, even if the administration’s motives
were not pure, the environment benefits when there
is publicity for prosecution efforts. The goals of the
program extend beyond punishment of offenders. A
major reason to prosecute environmental crimes vigorously is to promote greater compliance with the law —
and the deterrent effect of criminal prosecutions is lost
if there is not sufficient publicity for the government’s
enforcement efforts.

T

  he environmental crimes program faces significant challenges in the years ahead. While
prosecutorial resources grew during the Bush
administration, recent Supreme Court cases
present obstacles for the prosecution of environmental crimes. Historically, Clean Water Act
cases have been the heart of the criminal enforcement
program, but the jurisdictional reach of the statute is
in doubt after the Supreme Court’s 4-1-4 decision in
United States v. Rapanos. While the Supreme Court
may have intended the decision to affect only wetlands
cases, Rapanos calls into question protection for much
of the tributary system, because the definition of “waters of the United States” that was at issue in the case
is the same for both the National Pollutant Discharge
Elimination System program and the wetlands program. As a result, in cases involving discharges without
an NPDES permit or in violation of an NPDES permit, prosecutors now must prove, beyond a reasonable
doubt, “relatively permanent” hydrological connections
or a “significant nexus” to navigable-in-fact waters that
may be 30 or 40 miles (or more) downstream.
Even more problematic for the program is the Supreme Court’s decision in United States v. Booker, which
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struck down mandatory federal sentencing guidelines
that were widely viewed as responsible for the imposition of prison sentences for environmental crimes.
Subsequent Supreme Court cases have stressed the advisory nature of the sentencing guidelines and thus limited their influence in federal sentencing. While some
district court judges still impose jail time for environmental crimes, a number of significant cases, including
the McWane prosecutions in Alabama, did not result
in incarceration, even for defendants who were convicted of multiple felonies. With defendants no longer
needing sentencing concessions from the government
to avoid prison, fewer cases are pleading and more cases
are going to trial, which ties up agent and prosecutorial
resources and means there are still fewer resources available for new cases. In addition, with more sentences
of probation, the deterrent effect of prosecutions is diminished, which hurts regulatory compliance.
Most disconcerting of all, the environmental crimes
program remains extraordinarily small, even with the
increased number of prosecutors in the ECS. The biggest problem is the limited number of criminal investigators at EPA. EPA’s Criminal Investigation Division
has fewer than 200 investigators nationwide. Many
states have no resident EPA criminal investigators,
which means that the nearest EPA special agent may
be several hundred miles (and several states) away. To
put those numbers in context, the Federal Bureau of
Investigation has more than 10,000 agents, and multiple offices in every state. The Fish and Wildlife Service
has nearly twice as many investigators as EPA, even
though it typically does not investigate complex corporate crime. More resources will be required to develop
a truly national environmental crimes program in the
years ahead, which will require a commitment by Congress that will be difficult at a time of soaring budget
deficits and a looming recession.
Despite the challenges it faces, the environmental
crimes program is more firmly entrenched as a federal
law enforcement program than ever before, at the end
of an administration when many would have expected
it to falter. Regardless of their motivations, political appointees within the Bush administration supported the
efforts of the career prosecutors and investigators who
are the heart of the program. The administration’s environmental crimes record may be evidence that there
is now bipartisan agreement that the most egregious
violations warrant criminal prosecution. A better view
is that the program has developed to the point that it is
non-partisan, which means that criminal enforcement
efforts should receive the support they deserve regardless of the party of future administrations. •
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